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CITY COUNCIL AGENDA REPORT

To: Honorable Mayor and City Council Members

From: Kay Kuhlmann,  Council Administrator
Kathy Johnson,  City Clerk

Agenda Item No.:    9.D. - Consider Action of Citizens'  Initiative Petition

Meeting Date: July 11, 2011

Action Requested

Council is asked to consider action related to the citizens' initiative petition. Alternatives are
provided below. Alternative Two requires Council adoption of Resolution No. 6304.

Attachments

The following documents are attached:
Pages 12 -13 of the Red Wing City Charter
Resolution No. 6304 Determination of Validity and Sufficiency of Petition

Background

On June 1, 2011 the Committee for Transparent Government submitted a citizens' initiative
petition as follows:
When selling or buying real or personal property assessed by Goodhue County of ONE (1)
MILLION DOLLARS or more,  the City of Red Wing must submit the proposed sale or
purchase agreement for a PUBLIC REFERENDUM,  to be voted Ỳes" or "No" in a General
or Special Election by registered voters of Red Wing,  Minnesota. A SIMPLE MAJORITY
VOTE in a General or Special Election will approve or deny the request ofpurchase or sale
ofproposed real or personal property by the City of Red Wing.

On June 13, 2011 the City Council discussed the petition and heard City Attorney Mace's
opinion that the proposed initiative is administrative in nature and not legislative in nature
and is not the valid subject of an initiative. The Committee for Transparent Government
withdrew the petition at the same Council meeting.

On June 24, 2011 Committee for Transparent Government representative Eric Fridell
resubmitted the signature papers for the initiative for Council consideration.
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Since June 24 City Clerk Johnson has reviewed all names that were originally deemed
unregistered "; the review led to a few changes as to the status of the count. The City Clerk
examination process of the 983 signatures yielded the following results:

49 were invalid due to residency
88 were invalid due to non - registration
15 were invalid due to duplication
20 were invalid due to inactive registrations
1 was invalid due to challenged registration
3 were invalid due to signatures missing
807 voters were found to be registered

Total percentage of registered voters signing the petition is 8.57 percent.

Discussion

The citizens of Red Wing have initiative,  referendum and recall rights under the Red Wing
City Charter. The initiative process is listed on pages 12 -13 of the City Charter. The
initiative submitted by the Committee for Transparent Government is before the Council so
that the Council can consider the validity of the initiative and direct the process forward.

The analysis of the validity of the citizen initiative was reviewed by City Attorney Mace at
the June 13, 2011 City Council meeting. The minutes of the June 13, 2011 meeting
describe Ms.  Mace's position as follows:

Bayley asked if it is the City Attorney's recommendation that City Council deny this based on
City Charter Section 6.03.  Attorney Mace responded that the recommendation is to do a motion
to deny the petition on grounds that it is not a validpetition under Minnesota law,  because it is
not legislative in nature, and that it exceeds the scope ofauthority granted by the City Charter
because it relates to appropriating money.

The City Attorney's position has not changed on the validity of the petition. The legal
analysis is summarized in the attached Resolution.

The Council is asked to consider the petition and provide staff direction on moving forward.
There are two alternative actions Council can consider on Monday, July 11. They are as
follows:

Alternative One - Council Finds the Petition Legally Valid — if the City Council finds the
petition legally valid, the appropriate action would be to set a public hearing date for July
25, 2011 to consider the proposed ordinance that would incorporate the language from the
petition into the City Code.

If following the public hearing the City Council decides to approve the language, a second
reading would be scheduled for the August 8, 2011 City Council meeting. The important
timeframe to keep in mind is that the final council action needs to take place within 30 days
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of the date the Council finds the petition legally valid. The ordinance goes into effect 14
days after it is published in the Republican Eagle.

If following the public hearing the City Council decides not to approve the ordinance in its
original form or passes it in a form different from that set forth in the petition and
unsatisfactory to the Committee, or the ordinance is vetoed by Mayor Egan, the proposed
ordinance will be submitted to the voters for a vote of the people at the next regular
municipal election.

Alternative Two - Council Finds the Petition Legally Invalid — If the City Council finds the
petition legally invalid, the appropriate action would be to adopt Resolution No. 6304.  By
adopting Resolution No. 6304, the Council will be concluding that the initiative petition is
not legally valid or operative and will be rejecting the petition.

Financial Impact There is limited financial impact on either alternative. The first alternative
requires several legal publications with an estimated expense of less than $300 and a
minimal allocation of administrative time.

The second alternative requires no additional staff time or cost.

Alternatives

1.  Motion to Find the Petition Legally Valid
2.  Motion to Approve Resolution No. 6304,  Determination of Validity and Sufficiency of

Petition.  The Resolution concludes that the initiative petition is not legally valid or
operative and rejects the petition.

Recommendation

City staff supports the position of the City Attorney and recommends Alternative Two.
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Chapter 6
Initiative,  Referendum,  and Recall

Section 6.01 Powers Reserved by the People
The people of Red Wing reserve to themselves the power,  in accordance with the provisions of this
Charter, to initiate and adopt any ordinance,  except an ordinance appropriating money or authorizing
the levy of taxes,  to require such an ordinance when adopted by the Council to be referred to the
electors for approval or disapproval, and to recall elected public officials. These powers shall be called
the initiative, the referendum, and the recall respectively.

Section 6.02 Further Regulations
The Council may provide by ordinance such further regulations for the initiative,  referendum,  and
recall, not inconsistent with this Charter, as it deems necessary.

Initiative

Section 6.03 Initiation of Measures

Any five registered voters may form themselves into a committee for the initiation of any ordinance
except as provided in Section 6.01.  Before circulating any petition,  they shall file a verified copy of
their proposed ordinance with the clerical officer together with their names and addresses as
members of such committee. They shall also attach a verified copy of the proposed ordinance to each
of the signature papers herein described,  together with their names and addresses as sponsors
therefor.

Section 6.04 Form of Petition and of Signature Papers
The petition for the adoption of any ordinance shall consist of the ordinance,  together with all the
signature papers and Affidavits thereto attached. Such petition shall not be complete unless signed by
a number of registered voters equal to at least five percent  (5  %)  of the total number of registered
voters. All signatures shall be gathered on forms prescribed by and available from the clerical officer.

Section 6.05 Filing of Petitions and Action Thereon
All the signature papers shall be filed in the office of the clerical officer as one instrument. Within five
5) days after the filing of the petition, the clerical officer shall ascertain by examination the number of
registered voters whose signatures are appended thereto and whether this number is as least five
percent  (5 %)  of the total number of registered voters.  If he /she finds the petition insufficient or
irregular,  he /she shall immediately notify the committee of that fact,  certifying the reasons for his /her
finding. The committee shall then be given thirty (30) days in which to file additional signature papers
and to correct the petition in all other particulars.  If at the end of that period the petition is found to be
still insufficient or irregular, the clerical officer shall file it in his /her office and shall notify the committee
of that fact. The final finding of the insufficiency or irregularity of a petition shall not prejudice the filing
of a new petition for the same purpose.

Section 6.06 Action of Council on Petition

When the petition is found to be sufficient, the clerical officer shall so certify to the Council at its next
regular meeting, stating the number of petitioners and the percentage of the total number of registered
voters which they constitute.  The Council shall thereupon provide for public hearings upon the
ordinance,  after the holding of which the ordinance shall be finally acted upon by the Council not later
than thirty (30) days after the date upon which it was submitted to the Council by the clerical officer.  If
the Council fails to pass the proposed ordinance,  or passes it in a form different from that set forth in
the petition and unsatisfactory to the committee,  the proposed ordinance shall be submitted by the
Council to the vote of the electors at the next regular municipal election;  but if the number of signers
of the petition is equal to at least ten percent  (10 %)  of the total number of registered voters the
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Council shall call a special election upon the measure.  Such special election shall beheld not less
than forty -five (45) nor more than sixty (60) days from the date of final action on the ordinance by the
Council; but if a regular election is to occur within three months, the Council may submit the ordinance
at said election.

If the Council passes the proposed ordinance with amendments and at least four -fifths of the
committee of petitioners do not express their dissatisfaction with such amended form by a statement
filed with the City within ten (10) days of the adoption thereof by the Council, the ordinance need not
be submitted to the electors.

Section 6.07 Initiative Ballots

The ballots used when voting upon any such proposed ordinance shall state the substance of the
ordinance and shall give the voters the opportunity to vote either  "yes"  or  "no"  on the question of
adoption.  If a majority of the electors voting on any such ordinance vote in favor of it,  it shall
thereupon become an ordinance of the City. Any number of proposed ordinances may be voted upon
at the same election,  but the voter shall be allowed to vote for or against each separately.  In case of
inconsistency between two initiated ordinances approved at one election,  the one approved by the
higher percentage of electors voting on the question shall prevail to the extent of the inconsistency.

Section 6.08 Initiation of Charter Amendments

Nothing in this Charter shall be construed as in any way affecting the right of the electors under the
Constitution and Statutes of Minnesota to propose amendments to this Charter.

Referendum

Section 6.9 Initiation of Measures

Any five (5) registered voters may form themselves into a committee for the purpose of bringing about
a referendum on any ordinance adopted by the Council.

Section 6.10 Form of Petition and Signature Papers
The petition for the referendum on an ordinance shall be in a form prescribed by and available from
the clerical officer.

Section 6.11 Filing of Petition
If prior to the date when an ordinance takes effect a petition signed by at least ten percent (10 %) of

the registered voters of the City is filed with the clerical officer requesting that any such ordinance be
repealed or be submitted to a vote of the electors,  the ordinance shall thereby be prevented from
going into effect.  The Council shall there upon reconsider the ordinance at its next regular meeting,
and by roll -call vote either repeal it or re -affirm its adherence to the ordinance as passed.  In the latter
case the Council shall . immediately order a special election to be held thereon,  or submit the
ordinance at the next regular municipal election,  pending which the ordinance shall remain
suspended.

Section 6.12 Referendum Ballots

The ballots used when voting upon any such referred ordinance shall state the substance of the
ordinance and give the voters the opportunity to vote either "Yes" or "no" on the question of repeal.  If
a majority of the voters vote in favor of repeal,  the ordinance shall not take effect.  If,  however,  the
majority vote against repeal,  the ordinance shall take effect immediately or on the date therein
specified.
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RESOLUTION NO.  6304

DETERMINATION OF VALIDITY AND SUFFICIENCY OF PETITION

WHEREAS, the City of Red Wing is a charter city under state law;

WHEREAS, Minnesota Statutes,  Section 410.20 indicates that city charters may
provide for submitting ordinances to the council by petition of the electors ... ";

WHEREAS, Chapter Six of the Red Wing City Charter ( "the Charter ") contains

provisions for the adoption of ordinances through the initiative process described in that
chapter;

WHEREAS, Section 6.04 of the Charter indicates,  like Minn. Stat. § 410.20, that
the initiative process exists to ".  .  .  petition for the adoption of any ordinance .... ";

WHEREAS, Section 6.01 of the Charter provides that the initiative process
cannot be utilized for ordinances involving the appropriation of money;

WHEREAS, Section 5.15 of the Charter gives the City Council authority to:

acquire such real and personal property as the
purposes of the City may require,  by purchase, gift, devise,
condemnation,  lease, or otherwise, and may hold,  manage,
control, sell, convey,  lease or otherwise dispose of such
property as its interest[s] require.  It may also sell, convey,
lease, or otherwise dispose of property for a nominal
consideration to encourage and promote industry and .
provide employment for citizens, as its interest[s] require.

WHEREAS, Section 5.06 of the City Charter indicates that ordinances are
instruments that embody legislative acts of the Council;

WHEREAS, on June 1, 2011, the City was presented with a petition with
approximately 980 signatures which purported to propose an initiative that would require
voter approval of only certain land transactions.  The proposal was phrased as follows:

When selling or buying real or personal property assessed
by Goodhue County of ONE (1) MILLION DOLLARS or
more, the City of Red Wing must submit the proposed sale
or purchase agreement for a PUBLIC REFERENDUM, to be
voted Ỳes' or 'No'  in a General or Special Election by
registered voters of Red Wing,  Minnesota.  A SIMPLE
MAJORITY VOTE in a General or Special election will
approve or deny the request of purchase or sale of proposed
real or personal property by the City of Red Wing.



WHEREAS,  Section 6.04 of the Charter provides that a petition is not complete
unless it is signed by a number of registered voters equal to at least five percent (5 %) of

the total number of registered voters in the City;

WHEREAS, Section 6.05 of the Charter requires the City Clerk to examine a
petition in order to ascertain the number of registered voters who have signed the
petition,  and also whether that number is at least five percent (5 %) of the total number

of registered voters;

WHEREAS, the City Clerk conducted the required examination in accordance
with the Charter, comparing the signatures on the petitions to registered voter rolls for
purposes of determining the percentage of registered voters signing the petition pages;

WHEREAS, the City Clerk determined based upon the examination of the
signatures on the petition that the number of registered voter signers of the petition was
at least five percent (5 %) of the total number of registered voters,  but less than ten
percent (10 %) of registered voters;

WHEREAS, per Section 6.06 of the Charter,  upon finding that at least five
percent (5 %) of the total number of registered voters had signed the petition, the City
Clerk caused to be put on the agenda of the June 13 Council meeting the report on her
analysis of the petition signature pages;

WHEREAS, at the June 13 Council meeting, the Council was advised that there
were questions concerning the legal validity of the petition, and its consistency with
statutory and charter provisions and caselaw concerning the initiative process;

WHEREAS, at the June 13 Council meeting, the committee advocating the
petition withdrew the petition;

WHEREAS, on Friday, June 24,  Erik Fridell,  one of the committee members,  left
a note in the City Clerk's office indicating:

We are resubmitting the signature papers for the initiative
AS IS on Friday, June 24tH

WHEREAS, the Council has sought and received advice from the City Attorney
on the issue of the legal validity of the proposed initiative;

NOW, THEREFORE, BE IT RESOLVED as follows:

1. Procedurally, the petition for the proposed initiative is complete, as the
Council has been advised it was signed by registered voters in excess of 5% of the total
number of registered voters of the City.  However, the petition was not signed by
registered voters in excess of 10% of the total number of registered voters of the City,



meaning that no special election would be required pursuant to Section 6.06 of the
Charter.

2. Substantively, the proposed initiative involves language that would prohibit
the Council from taking action to buy or sell specific parcels of land.  In varied cases
and attorney generals' opinions,  it has been indicated that settlement of lawsuits,
levying of taxes, granting of permits, adoption of budgets, and award of contracts
involve administrative acts.  The purchase or sale of land involves administrative not
legislative action.

3. While the language of the petition is cast generally, the Committee
advocating it is composed of individuals that also constitute the group that has publicly
opposed the sale of the Mississippi National Golf Course property, which involves land
assessed in excess of $1,000,000.

4. The decision to purchase or sell property requires the Council, as the duly
elected governing body of the City, to consider the City's financial situation, the City's
short and long range plans, the need or lack of need for the property in question,
budgeting impacts, and a whole host of other considerations.  Voters,  in general, would
have less knowledge in regard to these considerations.  Ultimately, the Council must
exercise its discretion and business judgment in deciding to sell or purchase parcels of
property.

5. Allowing an initiative to annul or destroy the ability of the Council to make
prudent decisions involving the sale or purchase of'a parcel of land would destroy the
efficiency necessary for the successful administration of the affairs of the City.

6. An ordinance that would vest only in the electorate the power to approve a
land purchase, which would necessarily involve the appropriation of funds to pay for the
acquisition, would be contrary to and in conflict with Section 6.01 of the Charter, which
provides initiative ordinances cannot involve the appropriation of funds.

7. An ordinance that would vest the power to decide to buy or sell a parcel of
land in the electorate rather than the Council would be contrary to and in conflict with
Section 5.15 of the Charter, which the gives the City Council full authority to make
decisions involving the sale or purchase of land,  regardless of its assessed valuation.

8. Based on the above, the Council determines that the initiative petition is
not legally valid or operative, and rejects the petition.

Adopted by the City Council this 11 day of July, 2011.

Ralph Rauterkus, Council President



ATTEST:

Kathy Seymour Johnson,  MCMC,  City Clerk

seal)

Presented to the Mayor at m. on this day of July, 2011.

Approved this day of July, 2011.

Dennis Egan,  Mayor


